STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
GLADYS L. WHALEY,
Petiti oner,
VS. CASE NO. 95-0059

DI VI SI ON OF RETI REMENT,

Respondent .

N N N N N N N N N

RECOMVENDED ORDER

On May 8, 1995, a formal adm nistrative hearing was held before Carolyn S
Holifield, Hearing Oficer, D vision of Adm nistrative Hearings. The hearing
was hel d by vi deoconference between Tanpa and Tal | ahassee, Florida.

APPEARANCES

For Petitioner: dadys L. Whal ey
3807 East Norfol k Street
Tanpa, Florida 33604

For Respondent: Robert B. Button, Esquire
Di vi sion of Retirenent
Cedars Executive Center, Building C
2639 North Monroe Street
Tal | ahassee, Florida 32399-1560

STATEMENT OF THE | SSUES

The central issue is whether the Petitioner is entitled to nodify her
deceased husband's retirenent benefit option.

PRELI M NARY STATEMENT

By letter dated Septenber 15, 1994, the Respondent, Division of Retirenent,
notified the Petitioner, dadys Wialey, that it intended to deny her request to
change the retirenent option of her deceased husband, Lamar W Whaley, Jr. The
Petitioner requested a formal hearing and subsequently filed an Anmended Petition
for Formal Hearing with the Division of Retirenment challenging the intended
action. The matter was forwarded to the Division of Adm nistrative Hearings for
appoi ntment of a Hearing Oficer.

By Order dated January 12, 1995, the case was assigned to Hearing Oficer
James E. Bradwell, who set the matter for final hearing May 8, 1995, in Tampa,
Florida. However, prior to the final hearing, the matter was transferred to the
under si gned.

At the final hearing, the Division of Retirenent's Mtion for Oficial
Recogni ti on of Rule 22B-4.010, Florida Adm nistrative Code, (1990) was granted.



The Petitioner testified on her on behalf and presented the testinmony of Thonas
Scott, pastor of the church which Petitioner is a nenber, and Sabrina Christie,
daughter of Petitioner. One exhibit was offered into evidence by Petitioner
Respondent presented the testinmony of Stanley Colvin, an adm nistrator for the
Di vision of Retirenment, and offered two exhibits into evidence. The Petitioner
and Respondent stipulated to the adm ssion of all the exhibits.

Explicit rulings on the proposed findings of fact contained in the parties’
proposed recommended orders may be found in the attached Appendi x to Recommended
O der, Case No. 95-0059

FI NDI NGS OF FACT

Based upon ny observation of the witnesses and their demeanor while
testifying, the docunmentary evidence received and the entire record conpil ed
herein, | nmake the follow ng findings of fact.

1. Petitioner is the surviving spouse of Lamar W Whal ey, Jr., deceased.
From 1972 to 1990, M. Whal ey was enpl oyed by the Hi |l sborough County Board of
County Conmi ssioners (Board) and as such was a nmenber of the Florida Retirenent
System M. Wialey retired fromhis position as a mnibus driver with the Board
on June 29, 1990.

2. In anticipation of his retirenent, M. Wlaley filed an FRR9 Formwith
the Division of Retirenent (Division). The FR-9 Form entitled "Request for
Audit," was signed by M. Waley and dated Novenber 6, 1989. The FR-9 Formis
used by menbers of the Florida Retirement System who want estinmates of the
mont hly payments which they will receive after they retire.

3. The FR-9 Form provided a space where M. Whaley could |list the nane and
birthdate of a joint annuitant. On the FR-9 Form M. Wal ey naned the
Petitioner and the Petitioner's birthdate in these spaces. On the line
i medi ately after the spaces provided for nane and birthdate of the joint
annuitant, the FR-9 expressly states that "This is not an official beneficiary
designation.” By listing a joint annuitant and that individual's birthday on
the FR-9 Form the Division is able to calculate the nonthly benefits that
woul d be payable to a nmenber under each of the four retirenment options
avai |l abl e.

4. In response to M. Waley's audit request, the D vision calculated the
amount of the nonthly paynents he and/or his survivor woul d receive under the
four retirenent options available. On or about Novenber 22, 1989, the Division
sent M. Waley information which reflected an estimate of the nonthly benefits
he and/or his survivor would receive under each of the four retirenment options
fromwhi ch he was eligible to select.

5. Included with the estimate of retirenent benefits sent to M. Wal ey,
was a docunent entitled, "What Retirenent Option Should I Choose?". This
i nformati on sheet listed sent to M. Waley |isted and described the four
di fferent options.

6. In 1990, menbers of the Retirement System contenplating retirenent
were provided a Division Form FR-11, Florida Retirenment System Application for
Service Retirenent (Application). The application listed the four different
options and provided a brief description of each. Next to Option 1 was the
follow ng: "Benefit for the Menber Only." A further notation on the application
read, "SEE THE REVERSE SI DE FOR AN EXPLANATI ON OF THESE OPTIONS." The



Application adequately described the consequences of the election of each
option. The explanation read as foll ows:

Option 1: A monthly benefit payable to you for
your lifetime. This option does not provide
continuing benefit to a beneficiary. Upon your
death, the nmonthly benefit will stop and you
beneficiary will receive only a refund of any
contributions you paid which are in excess of

t he amount you received in benefits. |If you

wi sh to provide a beneficiary with a continued
nmont hly benefit after your death, you should
consi der selecting one of the other three
options. The option 1 benefit is the maxi mum
formof lifetinme paynment and all other optiona
paynments are derived by applying actuarial factors
to the option 1 benefit.

Option 2: A reduced nonthly benefit payable to

you for your lifetime. |If you die before receiving
120 nmonthly benefit paynents, your designated
beneficiary will receive a nonthly benefit

payment in the same anmpunt as you were receiving
until the total monthly benefit paynments to both
you and your beneficiary equal 120 nonthly
paynments. No further benefits are then payable.

Option 3: A reduced nonthly benefit payable to
you for your lifetime. Upon your death, your
joint annuitant (spouse or financial dependent),
if living, will receive a lifetime nmonthly benefit
payment in the same anmpunt as you were receiving
No further benefits are payable after both you
and your joint annuitant are deceased.

Option 4: An adjusted nmonthly benefit payable to
you while both you and your joint annuitant (spouse
or financial dependent) are living. Upon the death
of either you or your joint annuitant, the nonthly
benefit payable to the survivor is reduced to two-
thirds of the nonthly benefit you were receiving
when both were living. No further benefits are
payabl e after both you and your joint annuitant

are deceased. (Enphasis in original text.)

7. On January 12, 1990, M. Whal ey executed an Application. The
Application listed the Petitioner as beneficiary and indicated that the
retirement option selected was Option 1.

8. In selecting Option 1, M. Waley rejected all other options. The fact
that Petitioner was listed on the application as a beneficiary is of no
consequence given that M. Whal ey chose Option 1. An expl anation on the back of
the retirement application expressly states, "This opti on does not provide
continuing benefit to a beneficiary." Because M. Waley chose Option 1,
Petitioner, as his beneficiary, would have been entitled only to a refund of M.
VWal ey’ s contributions in the event that M. Waley's contribution exceeded the
amount of monthly benefits paid to himbefore prior to his death. Petitioner



did not assert, nor did the evidence establish that the refund provision in
Option 1 applies in the instant case.

9. Petitioner stated that M. Waley could read and was not nentally
inpaired at the tine he conpleted the retirenent application, yet Petitioner
testified that the agency did not explain to M. Waley the benefits of the plan
whi ch he selected. According to the testinony of Stanley Col vin, adm nistrator
and supervisor of the Division's Survivor Benefits Section, staff nenbers are
avai l abl e to provide counseling to nenbers who cone in or call wth questions
relative to their retirement. There is no record that M. Wal ey ever contacted
the Division with questions regardi ng the various options.

10. The pastor of the church which Petitioner is a nenber testified that
M. Whal ey may have needed help to understand the ramnifications of |egal
docunents. M. Whal ey's daughter also testified that her father may not have
understood the retirement option he chose. Both the pastor and M. Waley's
daughter testified further that in conversations with M. Whal ey, he had
indicated to themthat he had taken care of the | egal work necessary to ensure
that his was famly was taken care of in the event of his death.

11. Notwithstanding the testinmony of Petitioner and others, there is no
evidence that at the time M. \Waley selected Option 1 he did not fully
understand the nature and effect of his selection. Neither does the evidence
support the claimthat the selection of Option 1 by M. Whal ey was inconsi stent
with his desire or intention at the tinme the choice was made.

12. At the time of M. Waley's retirenent, he was in good health. G ven
this fact it is not unusual that he selected the option that would provide him
with the maxi num nonthly benefit. Statements by M. Waley that he had taken
care of matters and that "things were in order"” do not provide substantial
evi dence that the selection of Option 1 by M. Wal ey was made only because he
did not fully understand the consequences of his choice.

13. The testinony reveal ed that upon M. Waley's death, the Petitioner
was the beneficiary of his life insurance policy and al so the recipient of
benefits under his social security. Under these circunstances, M. Waley's
sel ection of Option 1 was not necessarily inconsistent with his statenent that
things "were in order” or his listing Petitioner as beneficiary on the

Appl i cation.

14. On several docunents provided to and/or conpleted by M. \aley, it
was clearly stated that once a nenber begins to receive his benefit, the option
sel ection cannot be changed. The information sheet, "Wat Retirenent Option
Shoul d You Choose?," mailed to M. Whal ey on or about Novenber 22, 1989,
cont ai ned the follow ng provi sion:

Opti on Choi ce Cannot Be Changed

Once you begin to receive your benefit your
option sel ection cannot be changed. Therefore,
it is inportant to carefully study your personal
ci rcunst ances before maki ng your decision .

The Application submtted to the Division by M. Wal ey on or about January 25,
1990, contained a statenent that "[o]nce you retire, you cannot add additi onal
servi ce nor change options.” Finally, the Acknow edgnent of Retirenent



Application sent to M. \Waley by the Division on or about February 8, 1990,
provided in relevant part the foll ow ng:

ONCE YQU RETI RE, YOU CANNOT ADD ADDI TI ONAL SERVI CE
OR CHANGE OPTI ONS. RETI REMENT BECOMES FI NAL VWHEN
ANY BENEFI T CHECK IS CASHED OR DEPCSI TED!

15. M. VWhaley received his first retirenent check on or about the | ast
working day in July 1990. Petitioner testified that M. Waley cashed this
check in July or August of that same year. By cashing that check, M. Whal ey
was precluded from thereafter changing his retirenent option

16. By selecting Option 1, M. Waley received the nmaxi mum benefits
payable to himduring his lifetime. However, under the provisions of retirenent
Option 1, upon M. Whaley's death, his beneficiary, the Petitioner is not
entitled to receive any benefits.

CONCLUSI ONS OF LAW

17. The Division of Adm nistrative Hearings has jurisdiction over the
subject matter of and the parties to this proceeding. Section 120.57(1),
Florida Statutes (1993).

18. Chapter 121, Florida Statutes (1993), also known as the Florida
Retirement System Act, established the Florida Retirement System Current
statutory provisions which are relevant in this case are identical to those in
effect in 1990 when M. Whaley selected Option 1 in 1990.

19. The Petitioner has the burden of proof in this case. See Balino v.
Department of Health, etc., 348 So.2d 349 (Fla. 1st DCA 1977). To neet the
burden of proof, the Petitioner nmust prove by a preponderance of evidence that
she is entitled to the action agency she is entitled to the action agency she
pr oposes.

20. Section 121.091(6), Florida Statutes (1989), provides that a nmenber
shall elect, prior to the receipt of his first nonthly retirenent paynent, one
of four different options. Section 121.091(6)(a), Florida Statutes (1989),
provides in relevant part the foll ow ng description of those options:

1. The maximumretirenment benefit payable
to the menber during his lifetinme.

2. A decreased retirenent benefit payabl e
to the menber during his lifetime and, in the
event of his death within 10 years after his
retirement, the sane nonthly anmount payabl e
for the balance of such 10-year period to his
beneficiary...

3. A decreased retirenent benefit payabl e
during the joint lifetime of both the nenber
and his joint annuitant and which, after the
death of either, shall continue during the
lifetime of the survivor.

4. A decreased retirenent benefit payable
during the joint lifetime of the nenber and
his joint annuitant and which, after the death
of either, shall continue during the lifetine
of the survivor in an amount equal to 66 2/3



percent of the amount whi ch was payabl e during
the joint lifetinme of the nmenber and his joint
annui t ant .

21. Each retirenment option has its advantages and di sadvantages. The
advantage of Option 1 is that it provides the |argest nonthly paynment for which
aretiree is eligible. The disadvantage is that it provides no continuing
mont hly benefit to a spouse or other dependents upon the retiree's death.

22. Section 121.031(1), Florida Statutes (1989), grants the Division
authority to pronulgate rules for the efficient and effective operation of the
system Pursuant to that grant of authority, the Division promlgated Rule
22B-4.002(3), Florida Administrative Code, which was in effect at all tines
pertinent hereto. (This rule was subsequently transferred to Rule 60S-4.002,
Florida Admi nistrative Code.) According to that provision, after a retirenent
paynment has been cashed or deposited, the selection of an option may not be
changed.

23. A simlar provisionis found in Rule 22B-4.010, Florida Adm nistrative
Code, the rule which was effective in 1990. The rule, subsequently transferred
to Rule 60S-4.010, Florida Adm nistrative Code, provides the foll ow ng:

A menber shall select an option for receiving
benefits and may select a different option prior
to the tine the first benefit check has been
cashed or deposited. Thereafter, the nenber
shall not be permitted to change the option he
sel ect ed.

Unl ess the applicable rules are challenged in accordance with Section 120. 56,
Florida Statutes, which has not been done in the instant case, they are presuned
to be valid in any 120.57 proceeding to which the apply.

24. As established by the testinmony of Stanley Colvin, a Division
adm nistrator, M. Whaley selected Option 1 on January 12, 1990 and was added to
the payroll in July 1990. Petitioner testified that the first retirenent check
was negotiated by M. Waley in July or August of 1990. In view of these facts,
the rel evant | aw woul d have prevented the nenber, M. Waley, fromchanging his
retirement option.

25. The Petitioner contends that M. \Waley did not possess the |evel of
readi ng conprehension skills to make a knowing and intelligent selection of his
options. As evidence of this, Petitioner presented testinony that M. Whal ey
i ndicated prior to his death that he had taken care of the legal work to ensure
that his famly was taken care of and that "things were in order.” The inplicit
assertion is that, given these statenments nmade by M. Waley, his intention was
to select a retirement option that woul d have provided benefits to Petitioner
shoul d she survive her husband. The evidence failed to establish that at the
time M. Waley selected Option 1, he did not possess the reading skills and
mental capacity to make an informed selection. Neither was it denonstrated by
substanti al evidence that at the tine M. Whal ey selected Option 1, he did not
understand the nature and consequence of that decision. Thus, Petitioner failed
to neet her burden of proof.



RECOMIVENDATI ON

Based on the foregoi ng Findings of Fact and Concl usions of Law, it is
recomended that the Division of Retirenment enter a final order denying the
request of Petitioner to nodify the retirenment benefits elected by M. Wal ey,
t he deceased husband of Petitioner.

RECOMMVENDED t his 1st day of August, 1995, in Tallahassee, Florida.

CARCLYN S. HOLI FI ELD

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550
(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 1st day of August, 1995.

APPENDI X TO RECOVMENDED ORDER, CASE NO 95-0059

To conply with the requirenments of Section 120.59(2), Fla. Stat. (1993),
the following rulings are made on the parties' proposed findings of fact:

Petitioner's Proposed Findings of Fact.

la-1c. Rejected as not being supported by conpetent and substanti al
evi dence.

Respondent' s Proposed Fi ndi ngs of Fact.

1-6. Accepted and incorporated herein.
7-8. Accepted.
9-11. Accepted and incorporated herein.

COPI ES FURNI SHED:

A adys \Wal ey
3807 East Norfol k Street
Tanpa, Florida 33604

Robert B.Button, Esquire

Di vi sion of Retirenent

Legal Ofice

Cedars Executive Center-Building C
2639 North Monroe Street

Tal | ahassee Fl ori da 32399- 1560



A J. MMullian, IIl, Drector

Di vi sion of Retirenent

Cedars Executive Center, Building C
2639 North Monroe Street

Tal | ahassee, Florida 32399-1560

Paul A Rowell, Esquire

General Counsel

Depart ment of Managenent Services
4050 Espl anade Way, Suite 265

Tal | ahassee, Florida 32399-0950

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to the Recommended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should consult with the agency that will issue the
Final Order in this case concerning their rules on the deadline for filing
exceptions to this Recommended Order. Any exceptions to this Recommended Order
should be filed with the agency that will issue the Final Order in this case.



